110 SUPREME COURT U. S.

HARFORD unavoidable. No such manifest repugnance appears to
. the court. The provisions may well stand together and
U.STATES, indeed serve as mutual aids.’
In fact the very point now presented was decided by
this court in the case of Locke, claimant, v. the United
States, at February term 1813.

The judgment of the Circuit Court is affirmed with costs.

ARMITZ BROWN v. THE UNITED STATES.

—————

British pro-  T'HIS was an appeal from the sentence of the Circuit
perty onndin Court of Massachusetts, which condemned 550 tons of
States, onland, pine timber, claimed by Armitz Brown, the Appellant.
at the com-

nt of
hostibties with D+ DAVIS, for the JAppellant,
Great Britain,

e pe,con- This is an appeal from the Circait Court of Massa-

Imy’sproperty, chusetts, in which Court, the property consisting of
Silate s, about 550 tons of pine timber, twelve thousand staves,
§uthorisi§ng its and eighteen tons of Jathwood, were condemned. The
eonfiseation. libel states, that this cargo was loaded on board the
{‘;;;‘;tﬁ;’;,f}ﬁ Emaulous, at Savaunah, April 9th, 1312 jdmt the cargo
clavivg war, isbelonged to British subjects; that the ship departed for

‘:f;gg{“‘;;(‘,‘jt" Plymouth, in England April 18th, in the same year, and
lintoasalt  put into New Bedford for repairs; and that the cargo
Fater f{ee‘Sd was there unladen, and remained there until seized by
eﬁi,s':nalﬁ,,"'vsf Delano, as well on his own behalf, as on behalf of the
Eavinzthe  United States. As to some of the allegations in the li-

endsot the 3 - , " .
timber resting Dely there is no evidence whatever to support them s the

onthe mud at ship never depavted for Plymouth, never put into New

I‘?;:“f:tz’(‘f and Bedford for repairs. 'The facts are these :
iro floating
’;;;‘:g;‘[gy‘_ﬁ%h "The property in question was the cargo of the Ameri-
boons, isto be Cant ship Emulous, and was seized as enemy’s property,
wnsidered a5 about the 5th of Apr‘ll, A.D. 1313, nearl:y a year after
nded. the same had been discharged from the ship  From the
transcript in the case, it appears that the Emulous was
owned by John Delano.and others, citizens of the United

States; that, in February, 1812, the owners, by their
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agent, chartered the ship to Elijah Brown, as agent for' Brows
Christopher 1de, Brothers and Co. and James Brown, .
British merchants ; that, by the charter party, the ship v.sTaTgS..
was to proceed from Charlestony S. C. where shc then ——e—me—
lay, to Savannah, and there take on board a’cargo of
lumber, at a certain freight stipulated in the charter
party, and proceed with the same to Plymouth, in Eng-
land, to unload there, or at any other of his Britannic
mzjesty’s dock-yards in England, The ship proceeded
to Savannah, touk on board the cargo mentioned in the
libel, and was there stopped by the embargo of the &th
of April, 1812. On t'e 25th of the same month of
April, it was agreed between the master of the ship
and the agent of the shippers, that the ship should pro-
ceed to New Bedfurd, where she was owned, with the
cargo, and remain there, without prejudice to the charter
parly ; which agreement is endorsed upon the back of
the charter party. The ship accordingly proceeded to
New Bedford. and remained there until the latter part
of May following, when the cargo was finally unladed
and discharged from the ship. The staves and lath-
wood were landed and put on a wharf. The timber was
put into a salt water creek, which is not navigable, but
where the tide ebbs and flows, and where the timber re.
mained for safe keeping until the time of the seizure.
The timber was secured in this creck by booms extended
across the entrance thereof, and fastened by stakes dri-
ven into the flats.  On the 7th of November, 1812, the
property was sold to the claimant by E. Brown, the
agent, in parsuance of the authority which he had for
that purpose as agent of the shippers, and in pursuangc
of the advice of Delano, v hio afterwards seized it in the
manner and for the purposes stated in the libel. This
sale, the Appellant contends was made bona fide for a
valuable consideration, which has since been paid, and
after notice thereof given to Delano, in whose posses-
sion the property then was. The seizure was not made
until five months after the property hdd been sold to the
presetit claimant, and nearly twelve months after it was
discharged from the ship. 'The claimant, it is admitted,
is a citizen of the United States. E. Broewn, the ageut,
by whom the property was sold, is a citizen of the Unit-
ed States, and James Brown, one of the owners of the
cargo, is also a citizen of the United States, but resides in
London and carries on trade and commerce in that cify.
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Upon these facts, the principal point which.will be
contended for by the counsel for the claimants is, that
this property was lawfully acquired, beforethe declaration
of war by the United States against Great Brildin; and
that, it being found here at the time of the breakigg out of
the way, under the faith of the governmént, it is not, by the
thodern law of nations, nor by any law of the United
States, liable to cunfiscation.

This question oughtnot to be decided upon the rigo-
rous principles and the ancient practice of the law of na-
tions 5 but according to the mitigaled law of war, sanc-
tioned by modern usage in civilized nations: For when
the government of the United States was organized and
finally established, it was not only its true pelicy, but
its duty, ¢ to receive the law of nations in its modern
state of purily -and refinement.” Per Judge Wilson in the
case of Ware v. Hylfoy, 3 Dall. 281. Itiscontended by
the counsel for the claimant in this case, that the princi-
ple and the usage adopted and sanctioned by the modern
law of nations, is this, < that enemy’s property found in
this country at the breaking out of a war,.is not liable
to confiscation.”” A different practice, said to have pre-
vailed in Great Britain with regard to property in this
situation, found afloat in their poris and harbors, will
be hereafter considered.

The rule of the law of nations applicable to this case,
is found in Vattel, p. 477. His words are, < The sove-
«‘reign declaring war, can neither detain the persons
+¢ nor the property of those subjects of the enemy who'are
¢ within his dominions at the time of the declavation.
¢« They came into his country under the public faith. By
« permitting them to enter and reside in his territories,
s¢ e tacitly promised them full liberly and security for
¢ their return. He is thercfore bound to allow them a
st reasonable time for withdrawing with their effects ;
¢ and if they stay beyond the time prescribed, he has a
¢ right to treat them as enemies, though as enemics un-
«armed. But if they are detained by am.insurmounta-
¢ ble impedimient, as by sickness; he must necessarily
<¢and for the same reason grant them a sufficient exten-
sssion of the term.”> In order to shew the humane and
liheral spirit with which the abave rule is adopted by so-
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vereigns in modern times, the same author adds, ¢ At BREWN
¢s pregent, so far from being wanting in this duty, sove- t. .
< reigns carry their attention to humanity still further ; U.STATES.
¢ so that foreigners who are subjects of the state against ———-——t
¢ which war is declared, are frequently allowed full time

¢ for the settlement of their affairs.”

Are not these just and equitable rules of the modern
law of nations of authority in the Judicial Courts of the
United States? Upon what principle or policy, are they
to be rejected, and those of an age dark, and "even bay-
barous in comparison with the present, adopted in their
stead ? Does it comport with the inferest and character
of this gnvernment, to r¢ject principles and usages, cal-
culated to ameliorate and mitigate the state of war and
to promote the interest of commerce. which it appears
have been chearfully adopted by all the monarchies of Eu-
rope? The contract which was entered into by the
agents of the parties in this case, was made upon the
presumption that, in casv of war, the property would be
safe. 'This presumption arose from the uniform prac-
tice, in similar cases, in all countries upon which the-
law of nations is binding.

It has béen suggested that this rale in Fattel is appli-
cable only o sucli persons as may happen to be in the
country at the time of the declaration of war. Such,
indeed, is the letter of the rule: Bat when there is
the same reason, there is the same law ; and no gond
reasam ran be assigned why the property of an absen{
awner should not be protected, as well ag that of those
who may happen to be resident in the cduntry declaring
war. In addition to this, it may be observed, that the
owners of this property were, in law, present during the
whole negotiation relative to this cargo, by their agent,
E. Brown, by whom it was purchased, and whe had the
whole care and charge of it, at the time that war was
declareil,

If the correctness or authority of Falfel shounid be
questioned, he will be found to be supported by other
writers of high character.

In Chitty’s Law of Nations, p. 67, it 13 thug weitten »
«In strict justice, the right of scizure can taxe effect
VOL. VIIE 13
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«only on those possessions of the belligerent, which
“ have come: to the hands of his adversary after the declu-
“ration of war?” And again, in p. 80, ¢Such appears
¢ to be, at present, the law and practice of civiliZzed na-
¢ tions, with respect to hostile property found within
¢ their domimons «t the breuking out of avar.”” These
opinions are mnot only fairly collected ifrom modern
writers upon the law of nations, but are evtitled to par-
ticular vespect as coming from a man of high character
for his professional talents, and legal science ; and who
has done and written more to improve and reduce to sys-
tem the common law of England, than any other writer
upon that subject for the last {hirty ycars.

T'he principles and practice of the modern law ot na-
tions here advocated, will also be found conformable to
the common law. In Mugna Charfa, that venerable foun-
dation of English law and liberty, it is provided, that
merchant strangers in the realm of England at the be-
ginning of a war, shall be protected from harm in body
and zoods, until it shall be made known to the high au-
thorities of the nation, how British merchants should be
treated in the enemy’s counfry, and they were to be
dealt with according to such treatment. Magna Charta,
chap. 30. "These provisions are commented upon, and
emphatically eulogised by Montesquien, 2d vol. p. 12.

Of similar character werc the provisions of an an-
cient English statute, passed 27 Edwid. 3, Stat. 2, chap.
17, in which it is enacted, ¢ that in case of war, mer-
+¢ chants shall not be sent suddenly out of the kingdom,
< but may go out of the kingdom freely, with their
¢ goods, within forty days, and shall not be in any thing
«¢ hindered or disturbed in their passage, or fo.make pro-
“ fit of their merchandize if they wish to sell them ; or, it
¢ in default of wind or ship, or any other adverse cause,
¢ they cannntgo, they shall have other forty days, within
¢ which time they shall pass with their merchandize, or
< sell the same as before.”

It is respectfully contended, that no act or measure of
the American government has ever indicated a disposi-
tion adverse to thase humane and libeval provisions and
usages of the common law. anl of the law of nations.
On the contrary, so far as the dispositionr and policy of
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the government may be discerned by implication, it has srowx
manifested ils entire acquiescence in, and its readiness 0o
to adopt them upon all proper cecasions. 'The spirit v.sTATES.
and disposition of the government upon this subject, is ——memr
apparent from the provisions in (1 believe it may be said)

every treaty which has been entered intosince the esta-
blisinnent of the government. Anrticles for the protec-

tion and removal of the property of enemies found in

this country at the breaking out vf a war, are found

in our treaties with Krance, Spain, Holland, Sweden,
Prussia, Morocco, England and Jlgiers. 1t will not be
contended, that the provisions of these treaties, especially

that with England, can be binding, when the treaties
themselves are not in force ; but the ypiform practice of

those governments, in.agreeing to these provisions, is
evidence of the highest nature, that the government of

the United States have adopted, and mean to adhere to

the modern law of nations in this respict 3 that it ap-

proves theliberality of the modern usages, and rejects,

and, I hope I may add, ablors the rigerous rules and
contracted principles of the ancient jurists; {hat the

spirit of the government, and the character of its policy,

is to clierish and carry.into practice every principle

and every custom and usage, which is found favorable

to commerce, and which will mitigate the evils incident

to a state of war.

In the proceedings and measures of the government
since the war, there can be found no expression of its
will, that property in the situation of this cargo, should
be coufiscated or claimed for the use of the govern-
ment—on the contrary, there are indications of ano-
ther and more benign complexion. By the act of July
6lh, 1812, sect. 6, the president was authorized, within
six months from the date of the act, ¢ to give passpoits
¢ for the safe transportation of any ship or property
< belonging to British subjects, then within the limits
¢ of the United States.”” Nothing, therefore, can be
moyxe clear, than that it was not the wish or intention
of government, to claim or confiscate property, belong-
ing to the cnemy, then in the United States, If such
liad been its policy, instead of the liberal provisions of
this statute, provision would have been ‘made in this
statute, or in the act declaring war, not only expressive
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srowx of the public will upon this subject, but expressly des
. claring British property then within the United States
U.sTATES. liable to confiscation,
By the provisions of ihis statute, it is apparent that
if this property had been on board a British ship, or if
a Britisl: ship had been found in which to transport it,
it would have come directly within the authority cf the
president, ss to its safe tiansportation. Surely, then,
it could never have been the intention of Congress te
have it confiscated upon the ground that it hdad been
lawfully on board an American ship, in the regular
course of trade, was there arrested by the cnbargo,
and then, for the convenience of all parties, discharged
from the ship, and placed in a proper situation for
safe keeping, to abide the cvents of the embargo and
the war.

The Court will also notice, that, previous to the ex-
piration of the six months allowed by the act of con-
gress, above quoted. for the exportation of British pro-
perty, this cargo had been sold with the knowledge and
approbation of the Libellant. 'This transfer, having
been made bone fide, conferved othier and new righis up-
on a third party, viz: the present Claimant. The
grinciple quoted and relied upon, that that fransfey
was veid upon the ground that it was made by an alien
enemy in-time of war, was probably never.contempla-
ted or known by the parties to the contract; and this
may furnish a safisfactory, though perhaps not strictly
a legal reason, why this property was not exported un-
der the president’s passport. ‘At any rate, if the Court
should be satisfied that this property’ is not liable to

- confiscation, cither by the law of natious or by any act
of congress, they will not trouble themselves about the
effect of the transfer, but leave the parties interested to
settle that matter among themselves,

B-fore the Court will condemn this property, ihey
wi’l search for some proof of a decided inteution, on the
part of the government, that such property should be
confiscated. It appears that all the acts of congress,
8o far as they can be interpreted with reference to this
question, manifest a contrary spirif. The act declar-
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snp wary speaks no language adverse to the claim of mrowx

the Appellant. Theprizeact ofthe 26th of June, 1812,
does not.even glance at property in this situation. Will
the Court assume the power, by implication, to condemn
the property; and this, too, against the most explicit
declarations of the public will, so far as they can be
collected from measures of an analogous nature? Why
‘is this case singled out? Why do not the district attornies
énter the warehouses in the numerous sea-ports, and
hunt for booty of this description 2 Such a proceeding
would be as lcgal and as libera] as the present, though
probably attended with serious mischicef to the country,
it retaliatery proceedings and measures should be adopt-
ed by the enemy ; for it is a well known fact, that
the amount of American property in Englind .at the
commenccment of the war, was immensely greater than
that of English property in Amcrica, at the same
period.

It was stated, in the argument below, that the ques-
tion relative to the confiscafion of debts,” or cheses in
action, is Hllustrative of that which velates to the confis-
cation of goods. The modern usage and law of nations,
and of our own country, relative to the confiscation of
debts, are equally favorable to the Claimant in this
case.

In the first place, itis distincily denied, that there ex-
ists any power to confiscate the private debts of the en-
emy, excepting by a positive act of Congress. What
figure would the altorney of the United States make,
witle a libel in the judicial Courts, praying for a con-
fiscation of a private debt? The exclusive right of this
kind of confiscation,_and even of goods, is in the legis-
lature—per Chase, Justice, in the case of Ware . Hyl-
ton, 3, Dall. 281. The question which has been dis-
cussed by the writers npon the law of natinns, is, whe-
tlier it be lawful for the sovereign thus to confiscate.
And although it is admitted that he may do if, yet, ¢« jn
ssregard to the safety.of commcrce, all the sovereigns
«of Europe have departed from this rigor ; and as this
¢ custoim has been generally received, he who would act
¢ contrary to it, would injure the public faith; for
« gtrangers trusted his subjects upon the presumption
¢ that the general custom would prevail,”*  Vattel, lib. 3,

e
U.STATES.

e € Pt it
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¢h. 5, sect. 77. . The laws: and ‘customs of the United
States ought to be so expounded as to conforin to the
modern law of nations, which is adverse to the conijisca-
ting of debts. Indeed the confiscation of debts has be-
come disreputable ; and it has been feelingly observed by
alate learned judge of this Court, that ¢ not a single
¢¢ confiscation of this kind stained the code of any Euro-
<« pean power engaged in the war which our revolution
¢ produced”—3, Dall. 281.

It will be admitted that the question relative to the
confiscation of debts, or choses in actlon, is illustrative
of the question relative to the contiscation of the private
property of an enemy, found here under the faith of
government at the breaking out of the war, Indeed
the law and practice is, and ought to be, the same in
both cases; and until a law of congress shall be pro-
duced, confiscating property of this description, the ju-
dicial Courts will not only proceed to do it with great
reluctance, but will never assrme an authority of tnat
kind, unless furnished with it by a legislative act, any
niore than in the confiscation of a private debt. In ad-
dition to all this, it seems to be now perfectly settled by
the modern law and practice of nations, that debts are
never to be confiscated ; that it has become a disgrace-
ful act in any gov ernmept that does it; that these debts
are suspended, and the right to recover them necessal'ily
taken away by the war; but that upon the return of
peace, the debts are revived, and the right to recover
them perfectly restored.

The condemnation of this property is demanded upon
the ground that the embargo of the 4th of April, 1812,
arrested and detained it until the act of congress took
place declaring war; and that that act had a retroactive
effect, and justifies the condemnation of this property.
But to this it is answered : the embargo of the &th of
April was not a hostile, hut a civil embargo; and no
such construction was ever given fo an embargo, not of
a hostile character., That this embargo was not of this
character is most manifest from this, that express pro-
vision was made for the departure of any forcign ships
or vassels, either in ballast or with the goods, wares
and merchandize, on board of such foreign ship or ves-
sel when notified of the act. It was. therefore, the
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being laden on board a vessel of the United States that BRowx
prevented the departure of this property. If it had v,
been on board a foreign, even a British, ship, it would v.sraTEs.
not have been “detained. 'That it was actually laden —-——
on beard, at the time of the notice of the embargo,
manifestly appears from the record. This, it is con-

ceived, is a safficient answer to the claim of the govern-

ment to this property, upon the ground that it was

stopped by the embargo, and liable to confiscation by

the retroactive operation of the act of congress de-

claving war. The authorities in support of the, princi-

ples here contended for, respecting the difference be-

tween hostile and civil embargoces, must be familiar

to the Court, and need not be cited.

But the practice of the British goyernment is relie:
upon as a rule by which the Court are to be governed
in the present case. It is admilfed that the English
Courts of admiralty have condemned vessels detained in
port by an embargo. and found there at the breaking
out of hostilitics: but if is explicitly denied that they
have ever condemned property found on land, in that
situation. 4 Hob. 228.

If, however, the English Courts of admiralty have
done wrong, and proceeded against the modern law of
nations in these casds, thiz honorable Court will not,
Jor that reason, adopt so unjust a practice. The con-
demnation of property, arrested in the ports of Great
Britain by an embargo, to which a hostile character is
afterwards given by a subsequent declaration of war,
appears to be a departure from the modern usages of
nations, and cannot be justified’ by or reconciled with
the spirit of those usages. But as they have never con-
demned property in this situation, except such as has
been found not only afloat, but in <vessels defained
their ports by an embargo, their decisions can form, no
precedent in this case; for the property which -is the
subject of . this prosccution, was either on land, or in
such a situation as that it could not be the subject upon
which an embargo could operate; or, in other words,
the staves and lathwodd were literally on the land;
and the pine timber so discharged from the ship and so
deposited, as fo be entilled to the same profection as if
actyally landed and stored.
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BRowN  The rule adopted in the English Court of Admiralty,
v, as laid down in 2 Rob. 211, is this: << All vessels detain-
U.STATES. ed in port, and found there at the breaking out of hos-
e e tilit e, are condermed, jure coronce, to the king; and
all coming in after hostilities, not voluntarily by revolt,
but 1gnorant of the war. are condemned as droits of ads
mirclty. This rule, both in its import and application,
has been adopted, it is conceived, only in cases of wves-
sels and their cargoes found in the poris of Great Britain.
"T'here can be no reason for iheir application in this
country to property. found on the land, or to property,
although waterborne yet, in the same situation, in rea-

son and in fact, as if found lifeally on land.

Of this descriplion is the property in question. By
referring to the record, particularly the depositions of
E. Brown and of Silas Allen, the condition of this pro-
perty, from the time it was discharged from the ship to
the time it was seized by Delann, may be learned, from
whence it will appear that the al egation in the libel,
that the property was on the high scas, is wholly with-
ouf foundation. The staves and lathwood were landed
and on a wharf. With respect to thoqe, ‘there can be
no doubt. The timber was discharged from the ship in
the month of May, previous fo the declaration of war;
it is of such description that it did not admit of bamg
storeds it would have been injured by lying on the land ;
-and the only ~lace proper to keep it in, was the one se-
lected, .a«creek, or small cove, where the tide ebbs and
flows, but which was not navigable even. for boats or
scows 3 for it seems it was necessary to clear it out to
admit a scow into it. Moreover, it was nceessary to
secutre the entrance of this creek by booms or timber
lajd across its mouth, fastened by piles or stakes driven
mto the flats. This timber was thus secured and stored
in' the usyal way in which property of this description
is managed ; and was, to all imjents and purposes, as
much lodged and impounded in this place, under a bail-
ment, and in civil hands. (4 Rgb. p. 228) us if it had
been in a ship yard. It m:st, therefore, he a great
strefch of powex- and premgatue to extend the reason
of the practxce of Great Britain in condemning proper-
ty fquud in its harbors and dn board vessels, to proper-
ty in the situation of that in question: and unless the
practice - of Great Britain has extended to the seizuwe
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and condemnation of enemies’ property found on land Brows
at the time of breaking out uof hostilities, no sanction .
can be derived-from her practice in favor of the confis- v.sTaATES.
cation of this property, ——s

The case, was submitted by the Jitorney General upon
the argument contained in the opinion of the honorable
Judge Story, in the Circuit Court, which came up in
the transcript of the record.

Wednesday, March 2d. Preseni....dll the Judges.

MARSHALE, Ch. J. delivered the opinion of the Court,
as follews :

The material facts in this case are these:

*The Emulous owned by John Delano and others
citizens of the United States, was chartered to a com-
pany carrying on trade in Great Britain, one of whom
was an American citizen. for the purpose of carrying a
cargo from Savannah to Plymouth. After the cargo
was put on board, the vessel was stopped in port by
the embargo of the &th of April, 4812. On the 25th
of the same month, 1t was agreed between the master
of the ship and the agent of the shippers, that ~he should
proceed with her cargo to New Belfard, where htr
owners resided, and vemain there without prejudice to
the charter party. In pursuance of this agreemeént, the
Emnlous proceeded to New Bedford, whereshe continued
until after the declaration of war. In October or No-
vember, the ship was unloaded and th» cargo; except
the pine timber, was land<d. The pinc timber was
floated up a salt water creek, wheve, at low tide, the
ends of the timber rested on the mud, where it was se-
cured from floating out with the tide, by impediments
fastened in the entrance of the creck. On the 7th of
November, 1812, the cargo was sold by the agent of
the owners, who is an American citizen, to' the Clai-
mant, who is also an American citizen. On the 19th
of April, a libel was filed by the attorney for the Uni-
ted States, in the district Court of Massachusetts,
against the said cargo, as well on behalf of the United
States of America as for and in behalf of John Delano
and of all other persons concerned. . It does not appear

YOL. VII. 16
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prowN that this seizure was made under any instructions from

. the president of the United states; nor is there any

U.sTATES, evidence of its having bis sanction, unless the libels be-

e ing filed and prosecuted by the law officer who repre-
sents the govermuent, mustimply that sanction.

On the contrary, it is admitted that the seizure
was made by an individual, and the libel filed at his ju-
stance, by the district attorney who acted from his own
impressiuns of what appertained to his duty. The pfo-
perty was claimed by Armitz Brown under the purchase
made in the preceding November.,

The district Court dismissed the libel. The Circuit
Court reversed this sentence. and condemned the pine
timber as enemy property forfeited to the United States.
From the sentence of* the Circuit Court, the Claimant
appealed to this Court

The material question made at bar is this. Can the
pine timber, even admitting the property not.to be
changed by the sale in November, be condemned as
prize of war?

The cargo of the Emulous having been legally ac-
quired and put on board the vessel. having been detain-
cd by an embargo not intended to act on foreign pro-
perty; the vessel having sailed before the war, from
Savannah, under a stipulation to re-land the cargo in
some port of the United States, the re-landing having
been made with respect to the residue of the cargo, and
the pinc timber having been floated into shallow water,
where it was sccured and in the custody of the owner
of the ship, an Aserican citizen. the Court cannot per-
ceive any solid_distinction, so far as respects confisca-
tion, between this property and other British property
found on land at the commencement of hostilities, It
wili therefore be considered as a question relating to

such property geunerally, and to be governed by fhe
-ame rule,

Respecting the power of goyernment no doubt is en-
tertained. That war gives ta the severeign full right
to take the persous and confiscate the property of the
enemy wherever found, is conceded. ‘The witigations
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of this rigid rule, which the humane and‘wise policy of BROWN
modern times has introduced into practice, will more or D,
less affect the exercise of this right, but cannot impair v.sTATES,
the mght itself.  That vremains uudirpinish(‘d, and when
the sovercign authority shall chuse to bring it into ope-
ration, the judicial department must give effect to its
will.  But until that will shall be expressed, no power
of condemmation can exist in the Cowrt.

'The questions to be decided by the Court are:

ast. May enemy’s property, found on land at the
commencement of hostilities, be scized and condemned
as a negessary consequence of the declaration of war 2

2d. Is there any legislative act which authorizes sych
“seizure and condemnalion 2

Since, in this country, from the structure of our
government, proceedings to condcam the property of
an enemy found within our territory at the declaration
of war, can be sustained only upon the principle that
they are instituted in exceution of some existing law,
we arve led to ask,

Is the declaration of war such a law? Does that de-
claration, by its own operation, so vest the property
of the enciny in the government, as to support proceed-
ings for its seizure and confiscation, or does it vest only
a right, the assertion of which depends on the will of
the sovereign power ? ’

The universal practice of forbearing 1o scize and con-
fiscate debts and credits, the principle universally re-
ceived, that the right 1o them revives on the restoration
of peace, would scem to prove that war is not an abso-
lute confiscation of this property, but simply confers
the right of confiscation,

Between debts contracted under the faith oflaws, and
property acquired in the course of trade, on the faith
of the same laws, reason draws no distinction; and,
although, in practice, vessels with their cargoes, found
in port 1t the declaration of war, may have been seized,
it is not believed that modern usage yrould sanction
the seizure of the goods of an enemy non land, whick
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BROWK were acquired in peace in the course of trade. Such
v.  a proceeding is rare, and would be deemed a harsh ex-
T.STATES. ereige of the rights of war. But although the practice
e in this respect may not be-uniform, that circamstance
does not essentially affect the question. The enquiry
is, whether such property vests in the sovereign by - the
mere declaration of war, or remains subject to a right
of confiscation, the exercise of which depends on the
national will: and the rule which applies to one case,
s0 far as.vespects the operation of a declaration of war
on the thing. itself, must apply to all others over which
war gives an equal right.  The right of the sovereign
to confiscate debts-being precisely the same with the
right to confiscate other properiy found in the country,
the operation of a declaration of war on debts and on
other property found within the country must b¢ the
same. What thun is this operation?

Even Bynkershoek, who maintains the broad princi-
ple, that in war every thing done against an enemy is
fawful; that he may be destroyed, though unarmed and
defenceless s that fraud, or ever prison, may be em-
ployeid against him ; that a most unlimited right is ac-
quired to his person and property ; admits that war does
not transfer to the sovereign a debt due to his enemy;
and, therefore, if payment of such debt be not exacted,

eac revives the former right of the creditor; ¢ be-
s¢ caus>,” ne says, ¢ the occupation which is had by
¢ war consists more in fact than in law.” He adds to
his observations on this subject, ¢ let it not, however,
¢ be supposed that it is only true of actions, that they
¢ are nnt condemned ipso jure, for other things also be-
¢ longing fo the enemy may be concealed and escape
¢ ¢ nidemnation.”

Vattel says, that ¢ the sovereign can neither detain
¢ the persns nor the property of those sbjects of the
¢ enemy whio are within his dominions at the time of
¢ the declaration.”

1t is true that this rule is, in terms, abplied by Vatiel
to the property of those only who are personally within
the territory at the commencement of hostilities ; but it
applies equally to things in action and to things in pos-
session 3 and if war did, of itself, without any further
exercise of the siovereign will, vest the property of the
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enemy in the sovereign, his presence could not exempt =Brown
it from this operation of war. Nor can a reason be v.
perceived for maintaining that the public faith is more v.sTaTESs.
entirely pledged for the security of property tristed in e
the territory of the-nation in time of peace, if it be ac-
companied by its owner, than if it be confided to the

care of others.

Chitty, after stating the general right of scizure, says,
«¢ But, in strict justice, that right can take effect only
<« on those possessions of a belligerent which have come
¢ to the hands of his adversary after the declaration of
+¢ hostilities,”

The modern rale then would seem to be, that tangi-
e property belonging to an enemy and found in the
country at the commencement of war, ought not to be
immediately confiscated ; and in almost every commer-
cial treaty an article is inserted stipulating for the
right to withdraw such property.

"T'his rule appears to be totally incompatible with the
idea, that war does of itself vest the property in the
belligerent government. 1t may be considered as the
apinion of all who have written on the jus belli, that
war gives the right to confiscate, but does not itself
confiscate the property of the enemy; and théir rules
go to the exercise of this right.

The constitution of the United States was framed at
a time when this rule, introduced by commerce in favor
of moderation and humanity, was received throughout
the civilized world. In expounding that constitution, a
construction ought not lightly to be admitted whick
would give fo a declaration of war an effect-in this
country it does not pousess elsewhere, and which would
fetter that exercise of entire digcretion respecting ene-
my property, which may enable the government to ap-
ply to the enemy the rule that he applies to us.

If we look to the constitution itself, we find this ge-
neral reasoning much strengthened by the words of that
instrument.,

"That the declaration of war has only the effect of
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placing the two nations in a state of hostility, -of pro-
ducing a state of war, of giving thuse rights .which war
confers 3 but not of operating, by its own force, any of
those results, such as a transfer of propurty, which are
usually produced by ullerior measures of government,
is faitly deducible from the enumeration of powers
which accompanies that of declaring.war. ¢« Congress
¢ shall have power”—« {o declare war, grant letters of
¢ marque and reprisal, and make rules concerning cap-
+» {ures on land and water.”

1t would be,restraining this clanse within narrower
limits than the words themselves import, to say that the
power to make rules concerning captures on land and
water, is to be confined to captures which are exterri-
torial. If it extends to rules respecting enemy proper-
ty found within the territory, then we perceive an ex-
press grant to congriss of the power in question as an
independent substantive power, not included in that of
declaring war.

The acts of congress furnish many iustances of an
opinion that the declaration of war does not, of itself,
authorize procecdings against-the persons or property
of the enemy found, at the time, within the territory.

War gives an equal right over persons and property :

- and if ils declaration is not considered as prescribing a

law respecting the person of an enemy found in our
country, neither does it prescribe a law for his proper-
ty.. "'he act concerning alien enemies, which confers
on the president very great discretionary powers re-
specting their persons, affords a strong implication that
he did not possess those pewers by virfue of the decla-
ration of war.

The ¢« act for the safe keeping and accommodation of
prisoners of war,? is of the same character.

The act prohibiting trade with the encmy, containsg
this clause:

s¢ And be it further enacted, That the president of
4¢ the United States be, and he is hereby authorized to
s give,at any time within six months after the passage
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« of this act, passports for the safe transportation of ' BROWN

<« any ship or other properiy belonging to British sub- v,
¢ jects, and which is now within the limits of the Unifed v.sTATES.
¢ States,” e st

The phraseology of this law shows that the property
of a British sulbject was wot counsidered by the legisla-
ture as being vested in the Bnited States by the decla-
ration of war; and the authority which the «ct confers
on the president, is manifestly considered as one which
he did not previously possess.

"The proposition that a aeclaration of war does not,
in itselfy enact a confiscation of the property of the ene-
my within the territory of the belligerent, is believed to
be entirely free from doubt. Is there in the acl of
congress, by which war is declared against Great Bri-
tain, any expression which would indicate such an in-
tention ?

That act, after placing the two nations in a state of
war, authorizes the president of the Unifed States to
use the whole land and naval force of the United States
to carry the war into effect, and < to jssue to private
s¢ armed vessels of the United States, cominissions or
« letters of marque and general reprisal against the
+s vensels, goods and effects of the government of the
« united kingdom of Great Britain and Ireland, and
¢¢ the subjects thereof.”

That reprisals may be made on enemy property
found within the United States at the declaration 'of
war, if such be the will of the nation, has been admit-
ted ; but it is not admitted that, in the (eclaration of
war, the nation has expressed its will to that effect.

Tt cannol be necessary to employ argument in show-
ing that when the attorney for the Tnited States iusti-
tutes proceedings at law for {he confiscation of enemy
property found on land, or floating in one of our creeks,
in the care and custody of one of our citizens, he is not
acting under the authority of letters of marque and re-
prisal, still less under the autherity of such letters is
sued to a private avimed vessel,
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BROWN "The ¢¢ act concerning letters of marque, prizes and
Ve prize goods,” certainly contains nothing to authorize
U.STATES, this, seizure.

There being no other act of congress which bears
upon the subject, it is considered as proved, that the
legislature has not confiscated ememy property which
was within the United States at the declaration of war,
and that this sentence of condemnation cannot be sus-
tained.

. One view, however, has been taken of this subject
which deserves to be further considered.-

It is urged that, in executing the laws of war, the
executive may seize and the Courts condemn all pro-
perty which, according to the modern law of nations,
is subject to confiscation, although it might require an
act of the legislature to justify the condemnation of that
property which, according to medern usage, ought not
to be confiscated.

This argument must assume for its basis the position
that modern usage constitufes a rule which acts direct-
ly upon the thing itself by its own forcc, and not
through the Sovereign power. This position is not al-
lowed. This usage is a guide which the sovereign fol-
lows or abandons at his will. The rule, like other pre-
cepts of morality, of humanity, and even of wisdom, is
addressed to the judgment of the sovereign; and al-
though it cannot be disregarded by him without oblo-
quy, yet it may be disregarded.

The rule is, in its nature, flexible. It is subject to
tnfinite modification. It is not an immutable rule’ of
Iaw, but depends on political considerations which may
continually vary.

Cominercial nations, in the situation of the United
States, have always a considerable quantity of property
in the possession of their neighbofs. When war breaks
out, the question, what shall be done with enemy pro-
perty in our country, is a question rather of policy than
of law. -The rule which .we appiy to the property of
our eremy, will be applied by him to the property “of
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our citizens. Like all other questions of: policy, it is BrowN
proper for the consideration of a departinent which can .
modity it at will; not for the consideration of a depart- v.s7a *ES.
ment which can pursue only the law as it is written, 1t —c—ewm
is proper for the consideration of the legislature, not of

the executive or judiciary.

It appears to the Court, that the power of confisca-
ting enemy property is in the legislature, and that the
Iegislature has not y et declared its will to confiscate pro-
perty which was within our territory at the declaration
of war., The Court is theretore of opinisn that there ig
error in the sentence of condemnation pronoun: ¢d in the
the Circuit Court in this case, and deth direct that the
same be 1 versed and annulled, and that the sentence of
the District Court be affirnsed.

STorY, J.

In this case, I have the misfortune to differ it opinion
from my brethren ; and as the grounds of the decree
were fully stated in an opinion delivered in the Court
below, I shall make no apology for reading it in th:s
place.

¢ This is a prize allegation filed by the district attor
ney, in bebalf of the United States, and of John Delana,
against 550 tons of pine timber, part of the cargo of the
American ship Emulous, which was scized as enemies’
property, about the 5ty day of April, 1813, alter the
same had been discharge@ from said ship, and while
afloat m a creek or dock at New Bedford, where the
tide ¢bbs aund flows.

From the evidence in this case, it appears that the ship
Emulous is owned by the said John Delano, John John-
son, Levi Jenny, and Joshua Delano of New Bedford,
and citizens of the United States. On the 3d day of
Febraary 1812, the owners, by their agents, entered in-
to a charter-party with Elijah Brown as agent of
Messrs. Christoplier Idle, Brother and Co. and James
Brown, of London, merchants, for said ship, to proceed
from the port of Charleston, South Carolina, (where the
ship then lay,) to Savannah, in Georgia, and there take
on board a cargo of timher and staves. at a egrtain

VOI1.. VIII. 17
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BrowN freight stipulated in the charter-party, and proceed

0. with the same to Plymouth, in anlaml, «¢ for orders to

¥.$TATES. unlpad there or at any other of his majesty’s dock-yards

e L Enf;lan«l » The ship accordingly proceeded to Sa-

varinah, took on board the agrecd cargo, and was there

stopped by the embargo laid b Congress on the 4th of

April 1812. On the 25th of the same April, it was a-

greed hetween Mr. E. Browy and the master of the ship,

ihat she should proceed with the cargo 1o, and lay at

-New Bedford, without prejudice to the chavter-party.

“The ship accordingly proceeded for New B-dford, and

arrived therein the iatter part of May $842, where, it

seems, the cargo was finally, but the particular time is

not stated, unloaded by the owners of the ship, the staves

put into a warehouse, and the timber into a sall water

creek or dock, where it has ever since remained, water-

borne, under the Lmtudy of said John Dddnn, by whom

the subsequent seizuve was made, for his own benefit and

the benefit of the United States. On the 7ih November,

1812, Mr. Elijah Brown, as ageuf for the British own-

ers, (one of whom, James Brown, is his brother,) sold

the whole cargn to the present claimant, Mr. Armitz

Brewn (wlho it should seem is. also his brother) {r 2435

dollars and 67 cents, payable in nine months, for which

ibe claimant gave his note accordingly. _The master of

the ship, Capt. Allen, swears that. at the time of entering

into the charter-party, Mr. Elijah Brown stated to t im

that the British owners had contracted with the British

government to furnish a large quantity of timber to be
delivercd in some of his majesty’s dock-yards,

Besides the claim of Mr. Brown, there is a claim in-
terposed by the owners of the ship Emulous, praying for
an allowance to'them of their expenses and charges in
the premiscs.

A preliminary exception has beeu taken to the libel
for a supposed incongruity in blending the rights of the
United States and of the informer in the manuer of a
qui fum action at the common law.

T do not think this exception is entitled to much con-
siderafion. It is, at most, but an irvegularity which
cannot affect the nature of the praceedings, or oust the
Jjurisdiction of this Court. If the informer cannot legal-
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Iy take any interest, the United States have sijll a right, BroWN

it their title is'otherwise well founded, to claim a condem- 0.

nation : Nor would a proceedjng of this nature be deem- v.sTATES,

ed a fatal irvegularsty in Courts having jurisdiction of —— <

seizures, whose proceedings are governed by much more

rigid rules than those of the admivalty. . It is a printi-

ple clearly sedtled at the common law, that any person

might seize uricustomed gowus to the use of himself and

the king, and thereupon inform of the seizure ; and if,

in the exchequer, the informer be not eutitled to any part,

the whole shall, on such information, be adjudged to the

king. For tuis doctrine we have the autherity of lord

Hale. Harg. law tracls, 227, And the solemn judgn ent

of the Court, in Joev. Roe,Hardr. 185.—and -Malden v,

Bartlett, Parker, 105. 'The same yule most undoubtedly

exists in the prize Court, and, as I apprehend, applies

with greater latitude, All property captured belongs

originally to the crown ; and individuals can acquire a

title thereto in no other manner than by grant from the

crown. The Zlsebe, 5. Rob, 173.—41. Eust, 619.—The

Maria Francaise. 6 Rob. 282. 'L'his, however, does not

preclude the right {o seize ; on the contrary, it is an in-

disputable principle in the English prize Courts, that a

subject may scize hostile property for- the use of the

crown, wherever it is found ; and it rests in the discre.

tion of the crown whether it will or will not ratify and

consummate the seizure by proceeding to condemnation,

But to the prize Court itis a mattr of pure indifference

whether the seizure proceeded originally from the crown,

op has been adopted by it ; and whether the crown would

take jure coronae, by its iranscendant prerogative, or jure
miralitatis, as a flower annexed by its grant to ihe of-

fice of Jord high admiral. The casesof capturesb: non-

commissioned vessels, by commanders on forsign'stations,

anterior fo war, by private individuals in port or on'the N

coasts, -and by naval commanders.on shore on unau-

thorjsed expeditios, are all very strong illustrations

of the principle. The Jdquila, 4. Rob. 37.—The Twwee

Gesustery 2. Rdb. 28%, note.—The Rebeckah, 1. Rob. 227.

—The Gerlrugyda, 2. Rob. 244.—The A lomane, 5. Rob.

11 —The Charlotte, &. Rob. 282.—The Riclimond, 5. Rob.

325.—Thorshaven, 1. Edw. 102.—Hale in Harg. law

traets, ch. 28. p. 235. And in cases where private cap-

tors seek condemmnation to themselves, it_is the settled

rourse of the Court, on failure of their title, to decree
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srowN condeinnation to the crown or the admiralty, as the cur
0o cumstances vequire. The Walsingham Packet, 2. Rob.
U.STATES. 77.— The Etrusco, %. Rob. 262. note.—and the cases cited
e romee SUprd.  Nor can 1 consider these principles of the Bri-
tish Courts a departure from the law of nations. 'The
authority of Puffendorf and Vattel ave introduced to shew
that private subjects are not at liberty to seize the pro-
perty of enemies without the commission of the sovercign,
and if they do they ave considered as pirates. But when
attentivel: considered, it strikes me that, taking the cull
scope of thes~ authors, they will not be found to support
so broad a position. Puff. B. 8. ch. 6. § 24.—Vattel, B.
3. ch. 15. § 223, 22%, 223, 236+ 227,  Valtel himself ad-
mits (§ 231,) that the declaration of war, which enjoins
the subjects at latge to attack the enemy’s subjects, im-
plies a general order ; and that to coimmit hostilities on
onr enemy without an order from ou. sovereign after
the war, is nota violation so much of the law of nations
as of the public law applicable Lo the sovereignty of our
own nation, (§325.) And lie explicitly states, (§ 226.)
that, by the law of nations, when once two nations are
engaged in war, all the subjects of the ene may cominit
h :stilities against those of the other, and do them all the
mischief acthorized by the state of war. Al that he
contends for is, that though, by the declaration, all the
subjects ip general are ordered to attack the enemy, yet
that by custom this is usqally restrained to persons act-
ing under commission ; and that the general order does
not invite the subjects to undertake any offensive expe-
dition without a’comnmission or particular order; (§ 227.)
and that if they do, they ave not usually treated by the
enemy in a manner as favorable as other prisoners of
war, (§226.) And Vailel (§ 227) explicitly declares,
that-the declaration of war ¢ authorizes, indeed, and even
obliges every subject, of whatever rank, to secure the
persons and fhings belonging to the enemy, when they
{all into his hands. And be then goes on to state cases
in which the authority of the sovereign may be presu-
med, {§ 228.) The whole doctrine of Vattel, faitly con-
sidered, amounis to no more than this, that the subject
is not reqquired, by the mere declaration of war, to origi-
nate predatory expeditions against the enemy ; that heis
not autherized to wage war contrary to the will of his
own sovercign ; and that, though the ordinaty declara-
tion of war imports a general anthority to attack theen.



FEBRUARY TERM 1814, 133

emy and his property, yet custom has so far réstrained srown
its meaning, that it is in general confined.to persons .
acting under the particular or constructive commission v.sTATES.
of the sovereign. I, therefore, the subject do undertake
a predatory expedition, it is an infringement of the pub-
Jic law of his own country, whose sovereignty k- thus in
vades, but it is not a violation of the law of nations of
which the enemy has a right to complain. But if the
property of the envmy fall into the hands of a subject. he
‘18 bound to secure it.

——

For every purpose applicable to the present case, it
does not scem necessary to controvert these positions;
and, whatever may be the correctness of the others,
¥ am perfectly satisfied that the position is well founded,
that no subject can le sally commit hostilities, or capture
property of an enemy, when, either expressly or con-
structivelys the sovereign has prohibited it. But sup-
pose: he does, I would ask il the sovereign may not
ratify his proceedings; and thus, by a retroactive ope-
ration, give validity to them ? Of this there seems to me
no legal doubt. The subject seizc$ at his peril, and the
sovereign decides, in the last resort, whether he will
approve or disapprove of the act.  Thorshaven, 1, Edw.
102. ‘The authority of Puffendorf is still less in favor
«of the position of the Claimant’s counsel, In the section
cited ("book 8, ch. 6, sec. 21.) Puffendorf considers the
question. to_whom property captured in war belongs ;
a question also examined by Vatfel in the 229th section of
the book and chapter above referred to.  In the course of
that discussion, Puffendorf observes, < that it may be
very justly quest'oned, whether every thing {aken in
war, by private hostilities, and by the bravery of private
subjects that have no commission to warrant them, bé-
longeth to them that take it. For thisis also a part of
the war, {o appoint what persons ave to act in a hostile
manner against the encmy, and low far : and, in con-
sequence, no private person hath power to make de-
vastations in_an enemy’s country or to carry off spoil
or plunder without permission from his sovereign: and
the sovereign is to decide how far private men, when
they are permitted, are to use that liberty of plunder;
and whether they are to be the sole proprietors in the
booty or only to share a part of it: so that all a pri-
vate adventurer in waP can pretend to, is no more than
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BROWN what his sovereign will please to allow him ; for to be a
0. soldier and to act offensively, 2 man must be commis-
U.STATES, sioned by public authority.”

r———

As to the point upon which Puffendorf liere expresses
his douabts, I suppose that no person. at this day, enter-
tains any doubts. It is now clear, as I have already
stated, that all. captures in war enure to the sovercign,
and can become private property only by his grant.
But is there any tiing in Puffendorf to authorize the
doctrine, that the subject so seizing property of the
enemy, is guilty of a very enormous crime—of the odi-
ous crime of piracy? And is there, in this language,
any thing to show that the sovereign may not adopt
the acts of <his subjects, in such a case, and give, them
the effect of full and perfect ratification? It has not
been pretended, that I recollect, that Grotius supports
the ‘position contended for. To me it scems pretty
clear that his opiuions lean rather the other way; viz:
to support the indiscriminate right of captors to all pro-
perty capturéd by thens. Grofius, lib« 3, ch. 6, sec. 2,
sec. 40, sec. 12. - Bynkershoek has not discussed the
question in divect terms. In one place (Bynk. Pub. Ju-
7i8, ch. 3,) he says, that he is not guilty of any crime,
by the laws of war, who invadesa hostile shore in hopes
of getting booty. ‘1t is true that, in another place (id.
=l 20,) he admits, in conformity to his dectrine clsc-
where, (idl ch. 17,) that if an uncommissioned cruizer
should sail for the purpose of making hostile captures,
she might be dealt with as a pirate, if sho made any
captirres except in self-defence.  But this he expressly
grounds ‘upon the municipal edicts of his own country
in relation to captures made by its own subjects, And
he says, every declaration of war not enly permits but.
expressly orders all subjects to injure the encmy by ev-
ery pessible meéans; nof only to avert the danger of
capture, but to capture and strip the enemy of all his
property. And, looking to the general scope of his ob-
servations, (id. ch, 8, 4y & ch.16 & 17.) I think it may,
not unfaitly, be argued that, independent of particular
edicts, the subjects of hostile nations might lawfully
scize each other’s property wherever found: at least,
he states nothing from which it can be inferred that
1he savereign might not avail himself of property cap-
tured fronr the enemy by nncammissioned subjects. Onr



FEBRUARY TERM 1814 135

the whole, T hold that the true doctrine of the law of BrOwx
nations, found in foreign juricts, is, that private citi- (D
zens cannot acquire to themselves a title to hostile pro- v.sTaTES.
perty, unless it is scized under the commission of their - ~—-—r
sovereign 3 and that, if they depredate upon the enemy,

they act upon their peril, and may be liable to punish-

ment, unless their acts are adopied by their sovereign.

That, in modern times, the mere declaration. of war is

not supposed to clothe the citizens with authority to

eapture hostile propirty, but that they may lawtully

seize hostile property in their own defence, and are

bound to secure, for the use of the sovereign, all hostile

property which falls into their bands, If the principles

of British prize law go farther, I am free to say thut [

consider them as the law of this country.

1 have been led into this discussion of the doctrine of
foreign _jurists, farther than I originally intended;
because the practice of this Court in prize proceedings
must, as I have already intimated, be governcd by the
rales of admiralty law disclosed in English reports, in
preference to the mere dicte of elementary writers. 1
thought it my duty, however,~to notice these authori-
ties, because they scem gencrally. velied on by the Clai-
mant’s counsel. In my judgment, the libel is well and
properly brought ; at least for all the purposes of jus-
tice hetween the parties before the Conrt ; and X overrule
the exception taken to its sufliciency.

Having disposed of this objection, 1 come now to con-
sider the objection made by the United States against
the sufliciency of the claim of Mr. Brown ; and I am en-
tirely satisfied that his claim must be rejected. . Itis a
well known rule of the prize Court, that the onus pro-
bandi lies on the Claimant; he must make out a good
and suflicient title before he can call upon the captors
to shew any ground for the capture. The Walsingham
packet, 2, Rob, 77, If, therclore, the Claimant make
no title, or trace it only by illegal transactiouns, his
claim must be rejected, and the Court left to dispose of
the cause, as the other parties may estahlish their rights.
In the present case, Mr. Brown claims a title by virtue
of a contract and sale made by alien enemies since the
war: I say by alien'enemics ; for it is of no importance
what the charvacter of the agenf is; the transaction
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¥ROWN must have the samé legal consfruction as though made
v, by the aliens themsclevs. Now. admitting that this sale
L.8TATES. was not colorable, but bena fide, which, however, I amn
~emmeee poty 44 present, disposed to believe, still it was a con-
traet malle with enemies, pending a known war; and
therefore invalid. No principle of national or munici-
pal law is better settled, than that all contracts with an
enemy, made during war, are utterly void. Tlus prin-
ciple has grown hoary under the reverend respect of
centuries ; (19, Edw. %, 6, cifed Theol. Dig. lib. 1, ch.
6, ste. 21. Ex parle Bonsmaker. 13, Ves. jun, 71—
Briston v, Towers, 6, T. R. &5,) and cannot now be sha-
ken without uprooting the very foundations of national

law, Bysk. Queest. Pub. Juris, ch. 3.

1, therefore, altogether reject the claim interposed by
Mr. Brown. What, then, is to be done with the pro-
perty? It is contended, on the part of the United
States, that it ought to be condemned to the United
States, with a recompense, in the nature of salvage, to
be awarded fo Mr. Pelano. On the part of the Claim-
ant’s counsel (who, under the circumstances, must be
considered as arguing as amicus curice to inform the con-
acience of the €ourt) it is coutended, 1st. That this
Court, as a Court of prize, has no proper jurisdiction
over the cause. 2d. That if it have jurisdiction, it can-
not award condemnation to the United States, for seve-
ral reasons. 1st. Because, by the law of nations, as
now understood, no government can lawfully confiscate
the debtsy eredits, or visible property of alien enemies,
which have been contracted or come into the country
during peace. 2d. Because, if the law of nations does
nof, the commen law does afford such immunity from
confiscation to property situated like the present. 3d.
Because, if the right to confiscate exist, it can be exer-
cised only by a positive act of congress, who have not
yet legislated to this extent. 4th. Because, if the last
position be not fully accurate, yet, at all events, this
Pprocess, being a high prerogative power, ought not to
uve exercised, except by express instructions from the
president, which are not shown in this case.

Some of these questions are of vast importance and
most extensive operation; and I am exceedingly otli-
ged to the gentlemen whe have aygued them with so
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much ability and learning, for the light which they hae BROWN
thrown upon a-path so intricate and obscure. I have .
given these questions as much consideration as the state v.sTATES.
of my health and the brevity of time would allow; and ———-em-
I shall now give them a distinct and scparate discus-

sion, that I may at least disclose the sources of my er-

rors, if any, and enable those who unite higher powers

of discernment with more extensive knowledge, to give

a more exact and just opinion. '

And first....As to the jurisdiction of this Court in mat-
ters of prize.

This depends partly on the prize act of 26th June,
1812, ch. 107. § 6, and partly on the true extent and
meaning of the admiralty and marilime jurisdiction
conterred on the Courts ot the United States. The act
of 26th June, 15812, ch. 107, provides that in all cases
of captured vessels, goads and effects which shall be
brought within'the jurisdiction of the United States, the
district Court shall have exclusive original cognizance
thercof. as in ctvil causes of admiralty and m ritime
jurisdiction. The act of 48th June, 1812, ch. 102, de-
claring war, authorizes the president to issue Jetters of
marque and reprisal to private armed ships sgainst the
vessels, goods and eff: cts of the British gevernment and
its subjects ; and to use the whote land and naval force
of the United Stales to carry the war into cffect. In
neither of these acts is there any limitation as to the
places where captures may be made ou the iand or on
the seas ; and, of course, it would seem that the right
of the Cotirts to adjudicate r specting captures would be
ca-extensive with such captures, wherever made, unless
the jurisdiction conferred is manifestly confined by the
foriaer act to captures made by private armed vessdls.
It is not, however, necessary closely to sift this voint,
as it may now be considered as set¢led law, that the
Courts of the United States, under the judicial act of
30th September, 1789, ch. 20, have, by the delegation
of all civil causes of admiralty and maritime jurisdic-
tion, at least as full jurisdiction of all causes of prize
as the admiralty in England. Glass and al. . the sloop
Betsey and al. 3 Dall. 6. Talbot . Junson, 3 Dall. 133
Penhallow and al. v. Doar'e’s administrators. 3 Dall. 54
Jennings . Carson, % Cranch, 2. Over what captubes,

VOL. YIIE 18
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BrawN then, has the admiralty jurisdiction as a prize Court:
v.  This is a question of considerable intricacy, and has not
E.8TATES. as yet, to my kunowledge, been fully settled. It has
e een doubted whether- the admiralty has an inherent
Jjurisdiction of prize, or obtains it by virtue of the com-
mission usually issued on, the breaking out of war.
That the exercise of the jurisdiction is of very high an-
tiquity and beyond the time of memory, seems to be in-
contestible. It is found recognized in various articles
of the black book of the admiralty, in public treaties
and proclamations of a very early date, and in the most
venerable relics of ancient jurispradence, Sce Robb.
Coll. AMarit. Intre. p. 6, 7. Id. Instructions, 3 H..8, p.
10, art. 18, &c. L. p. 12, nole letter. Edw. 3, 4. D.
1343, A'recty Henry 7 and Charles 8, 4. 1). 1197, Rob.
Coll. Marit, p. 83 and p. 98, art. 8. Rob. Coll. Mur. p.
189, note. Roughion, art. 19, 20, &c. &c. pussim. In
Lindo -v. Rodney, Doug. 613, note, Lord JMansfield, in
discussing the subject, admits the:immemorial antiquity
of the prize jurisdiction of the admiralty ; but leaves it
uncertain whether it was coeval with the instance juris-
diction. and whether it is canstituted by special com-
mission, or only called into excrcise thereby. Afterthe
doubts of so eminent a_judge, it would not become mo
to express a decided opinion. But taking the fact that,
in the earliest times, the jurisdiction is found in the pos-
session of the admiralty, independent of any known
special commission; that, in other countries, and espe-
cially in Frauce, upon whose ancient prize ordinances
the administration of prize law seems,’in a great mea-
sure, fo have been mwdelied, (Vide Ordin. of France.
A. D. 1100, 1tsb. Coll. Marit. p, 75. Ordin. of Krance,
A. D, 1584, Il p. 105. Treaty Henry 7 and Charles
8. Il p- 83, and iob. nofe, Id. 105) the jurisdiction
has uniformly belonged to the adniralty ; there seems
very stiong reason to presume that it always consti-
tuted an ordinary and not an extraordinary branch of
the admiralty powers: and so I apprehend it was con-
sidered by the Supreme Court of the United States, in

Gluss and al. v, the Betséy, 3 Dall. 6.

However this question may ve, as to the right of the
admiralty to take cognizance of merd captures made on
the land, exclusively by land forces, as to which I give
ne opinion, it is very clear that its jurisdiction is not
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confined to mere captures at sea. The prize jurisdic- BROWN
tion does not depend upon locality, but upon the subject v
matter. The words of the prize commission contain v.arazes.
authority to proceed upon all and all manner of cap. ——- —..
tures, seizures, prizes and reprisals of all ships and

goods that are and shall be taken. “The admiralty,

theretfore, not orly takes cognizance of all captures

made at sea, in creeks, havens and rivers, but also of

all capturcs made on land, where the same have been

made by a naval force, or by co-operation with a naval

force. This exercise of jurisdiction is settled by the

most solemn adjudications. Key and Hubbard v. Pearsey

cited in Le Caux v. Eden, Doug. 606, Lindo v. Rodney,

Doug. 613, note. The capture of the Cape of Good Hope,

2 Rob. 27%. The Stella del Norte, 5 Rob. 339. The island

of Trinidad, -5 Rob. 92. Thorshaten, 4 Edw.102. “Ihe

capture of Chsinsurah, 4 Deten. 179. The Rebeckah, 1

Rob. 227. The Gertruyda, 2 Rob. 211. The Moric Fran-

coise, 6 Rab. 282.

Such, -then, péing the acknowledged extent of the
prize jurisdiction of the admiralty, it is, at least in ‘as
ample an extent, conferred on the Courts of the Unifed
States. Kor the determination, therefore, of the case
before the Court, it is not necessary to claim a .more
ample jurvisdiction; for the capture or seizure, thcugh
made in port, was made while the property was water-
borne. Had it been landed and remained on land, it
would have descrved consideration whether it could
have been proceeded against as prize, under the admi-
ralty jurisdiction, or whether, if liable to seizure and
condemnation in our Courts, the remedy ouglht not to
have been purswed by a process applicable to municipal
confiscations. On these points I give no opinion. See
the case of the Oester Eems cited in the Two Friends,
4 Rob. 283, ndéte. Hale de Portubus Maris, ¢ in Harg.
Law tracts, ch. 28, p. 245, §c. Parker Rep. 267.

Having disposed of the question as to the jurisdiction
of this Court, I come to one of a more.general nature;
viz. Whether, by the modern law of nations, the sove-
reign has a right to confiscate the debts due fo his ene-
my, or the guods of his enemy found within Ins territory
at the commencement of the war. I might spare myself
the consideration of the question as to debls : but; as it
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BROWN has been ably argued, I will submit some views respect-
. ing it, because-they will illustrate and confirm the doc-
u.sTAFEs frine applicable to goods. It seems conceded, and in-
- deed is quite too clear for argument, that, in former times,
the-right to confiscate debls was admitted as a doctrine
of pational law. It had the counfenance of the civil law.
{Dig. lib. 44. tit. 1.—id. lib. 49, tif. 15,)—of Grotius, (De
gure blli et pacis, lib. 3, ch. 2, §2, ch. 6. § 2 oh. 7, § 3 and
4, ch. 13, § 1, 2)—of Puffendorf, (De jure Nat. et Naf.
lib. 8, ch. 6. § 25,)—and lastly of Bynkershoek; (Quaest,
Pub, Juris, lib. 1, ch. 7,) who is himself of the highest
authorify, and pronounces his opinion in the most expli-
cit manner. Down to the year 1737, it may be consid-
cred as the opinion of juricts that the right was unques-
tionable. It is. then, incumbint on those who assume a
different doctrine, to prove that, since that period, it
hag by the gen~ral consent of nations. become incorpo-
rated into the code of public law. I take upon me to say
that no jus ist of reputation canbe found who has denied
the right of confiscation of enemies debts.  Faitel has
been supposed 19 be the most favorable to the new doc-
trine. He certainly does not deny the right to confis-
cate 5 and if he may be thought to hesitate in admitting
it, nothing more can be gathered from it than that he
considers that, in the present times, a relaxation of the
rigor of the law has bren in practic. among the sove-
reigns of Europe. - Vutlel, 1ib. 3, ch. 5, § 77. Surely a
reiaxation of the law in practice cannot be admitted to
constitufe an aboliticn in princ’ple, when the principle is
agserted, as late as 1737, by Bynkershoek. and the re-
laxation shewn by Vuttel in 1775, In another place,
however, Valtel, speaking on the subject of reprisals,
admits the right to seize the property of the nation nr
it~ subj-cts by way of reprisal. and, if war ensues, to
confiscate the property so seized. 'The only exception
he mak s. is of property which has been depusited in the
hands of the nation, and intrusted to the public faith ; as
is the cas: of property in the public funds. Vattel; lib.
2, ch. 18, § 342, 343, 3%%. The very exception evinces
pretty strongly the opinion of Vattel as to the general
rule. (f the character of Vattel as a jurist, I shall not
undertake to express an opinion. Tiat he has great
meritis conceded ; though a Iearned civilian, sir James
Mac Intosh, informs us tl.at he has fallen into great mis-
takes in important ¢ practical discussions of public law.”
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Discourse on the law of mations, p. 32, nofe. Butifheis BRrRows
singly to be opposed tv the weight of Grotius and Puffen- .
dorf, and, above all, Bynkershoek, it will be diflicult for v.statrs.
him to sustain so unequal a contests T have been pres- .
sed with the opinion of a very distinguished writer of
qur own country on this subject.—Camillus, No.18 to 23,
on the British treaty of 179%. I admit, in the fullest man-
ner, the great merit of the argument which he has.addu-
ced agatnst the confiscation of private debts due to ene-
ny subjects. Looking to the measure not as of strict
right, but as of sound pelicy and national honor, I have
no hesitation to say that the argument is unanswerable.
He proves incontrovertibly what the highest interest of
nativns dictates with a vicw to permanent policy : but I
have not been able to perceive the prools by which he
overthrows the ancient principle. In respect to the api-
nion of Grotius, quoted by him in No. 20, as indicating a
doubt by Groetius of his own principles, 1 cannot help
thinking that the learned writer has himself fallen into a
mistake., Grotius, in the place referred to, lib. 3, ch.
20, § 16, is not adverting to the right of confiscation, but
merely to the general results of a treaty of peace. He.
says ($45,) that, after a peace, no action lics for ¢ama-
ges done in the war; but (§ 46,) ‘that debts due before
the war are not, by the mere pperations of the war, re-
Teased, but remain suspended ﬁuring the war, and the
right to recover them revives at the peace. Itis iwmpos-
sible to doubt the meaning of Grotius, when the preced-
ing and succeeding sections are taken in connexion.’
Grotius, therefore, is not inconsistent with himself, nor
is ¢« Bynkershoek more inconsistent s for the latter ex-
plicitly avows the same dectrine, but considers it inap-
plicable to debts confiscated during the war; for these
are completely extinguished,  Bynk. Quast. Pub. Juris,
ch.7.

Ii is supposed by the same learned writer, that the
principle of confiscating debts had been abandoned for
mure than a century, That the practice was intermit-
ted, is certainly no very clear proof of an abmdonment
of the principle. Motives of policy and the general in-
terests of commerce may combine to induce a nation nat
to inforce its strict rights, but it ought not therefore to be:
construed to release them. It may, howevery be well
doubted if the practice is quite so uniform as it is suppo-
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srowN sed. ‘The casc of the Silesia loan, which exercised the
0. highest talents of the English nation, is an instance to
v.sTATES. the confrary, almost within half a century, (in 1752,)
In the very elaborate discussions of national law to
which that case gave birth, there is not the slightest in-
timation that the law of nations prohibited a sovereign
from confiscating debts due to his enemies, even where
the debts were due from the nation; though there is a
very able statement of its injustice in that particular
case: and the English memorial admits that when so-
vereigns or states borrow money {rom foreigners, it is
very commonly expressed in the contract, that it should
not be seized as reprisals, or in case of war. Now it
strikes me that this very circumstance shews in a strong
light the general opinim as to the ordinary right of
confiscation. The stipulations of particular treaties of
the United States have been cited, in corroboration of
their general dectrine, by the claimant’s counsel. 'These
treaties certainly shew the opinion of the government as
to the impolicy of enforcing the right of confiscation
against debts and actions. Sce freafy with Great B¥i-
tain, 179%, arl., 10—with France 1778, art. 20—with
Holland, 8th October 4782, art. 18—with Prussia, 14th
July 1799, art. 25—with Morocco, 1787, art, 25—But {
cannot admit them to he evidence for the purpose for
which they have been introduced. It may be argued
with quilc as much if not greater force, that these siipu-
lations imply an acknowledgement of the general right
of confiscation, and provide for a liberal relaxation be-
iween the parties.  § hold, with Bynkershoek, (Quest.
Pub. Jur. ch. 7.) that where such treaties exist, they
must be observed ; where there are none, the general
right prevails. + It has been further supposed, that the
common law of England is against the right of confisca-
ting debts ; and the declaraiion of Alugna Charta, ch. 30,
has been cited to shew the liberal views of the British
constifutien. This declaration. so far as is necessary
to the present purpose, is as follows:  If they” (i. e.
foreign merchants,) *f be of 2 land making war against
us, and be found in our realin at the beginning of the
war, they shall be attached without harnt of body or
goods (rerum) until it be known winto us, ov our chief
justice, how our merchants he extreated, then in the land
making war against us, and if our merchants be well
entreated there, theirs shall he likewise with us.”* ¥

Attt @
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quote the translation of lord Coke; (2, Just. 27.)—This BROWSN
would certainly seem to be a very liberal provision; and . 0.
if its true construction applied to all property and per- U.sTATES.
sons, as well transiently in the country us domiciled and ———-smm—
fixed there, it would certainly be entitled to all the en-
¢omiums which it has reccived. JMontesq, Spirit of Laws,

lib. 20, ch. 4% How far it is now considercd as binding,

in relation to vessels and goods found within the realm

at the commencement of the war, I shall hereafter consi-

der. It will be observed, however, that this article of
Magne Charta, does not protect the debts or property of
foreigners who are without the realmn: it is confined to
foreigners within the realm upon the public faith on the
breaking out of the war. Now it seems to be the esta-
blished rule of the common law, that all choses in action,
belonging to an enemy, are forfeitable to the crown; and

that the crown is at liberty, at any time during the war,

to institute a process, and thereby appropriate them to

itself. ‘This was the doctrine of the year books, and
gtands confirmed by the solemn decision of the exche-

quer, in the Atforney General v. FFeeden, Parksr Rep. 267.
—Maynerd’s Edw. 2, cifed ibid—It is a prerogative of

the crown which, I admit, has been very rarvely enforced;

(See lord Alvanley’s observations in Furiado v. Rodgers»

3, Bos. and Pul. 191,) but iis existence cannot admit of

a legal doubt. On a review of authorities, I am entire-

ly satisfied that, by the rigor of the law of nations and

of the common law, the sovereign of a nation may law-

fully confiscate the debts of his enemy, during war, or

by way of reprisal : and I will add, that I think this
opinion fully confirmed by the judgement of the Supreme
Court in Hure v. Hylton, 5, Dall. 199, where the doc-

trine was explicitly asserted by some of the judges, re-
tuctantly admitted by others, and denicd by none.

In respect to the goods of an enemy fourd within the
dominions of a belligerent power, the right of confisca-
tion is most amply admitted by Grotius, and Paffen-
dorf, and Bynkershoek, and Burlamagqui, and Ruther-
forth and Vattel. See Grofizs, and Puffendorf, and
Bynkershoel: ubi supra ; and Bynk. Qu. Pub. Jur. c. %,
and 6. 2, Barlam. p. 209, scc. 12, p. 219, $0C. 2, P 2214
sec. 411. Ruth. lib. 2, ¢. 9, p. 538 to 573. Such, also,
is the role of the common law. Hale in Herg. lew
tracts, p. 2%5. ¢, 48, Vaitel has indeed contended (and
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in this he is followed by JAzuni, Part. 2, ch. &, arl. 2.
sec. 7,) that the sovereign declaring war, can neither
detain the persons nor the property of those subjects of

‘the en~my who are within his dominions at the time of

the declaration, because théy came into the country
upon the‘public faith. "This exception (which, in terms,
is confined to the property of persons who are within
the country,) scems highly reasonable in itself, and is
an extension of the rule in Magna Charta. But, even
limited as it is, it does not seem followed in practice;
and Bynkershoek is an authority the offier way Bynk.
Queest, Pub. Jur. ¢. 2, 3, 7. In Iingland, the provision
in Mugne Charta scems, in practice, to have been con-
fined to foreign merchants domiciled there; and not
extended to others who came to ports of the realm for
occasional trade. Indeed, from the language of some
authorities, it would seem that the clause was inserted,
not so much to benefit foreign merchants, as to provide
a remedy for their own subjects, in tases of hostle
injuries in foreign countries. (See the opinion of Ch.
J. Lee in Key . Pearse, cited Doug. 606, 607.) How-
ever this may be, it is very certain that Great Brifain
has uniformly seized, as prize, all vessels and cargocs
of her enemics found afloat in her ports at the com-
mencement of war. Nay, she has proceeded yet far.
ther, and, in contemplation of hostilitics, laid embar-
moes on foreign vessels and cargoes, that she wmight, at
all evénts, secure the prey. It cannot be nicessary for
me to quote aunthoritics on this point. In the articles
vespecting the droits of admiraliy in 1665, th-re is a ve~
ry formal recoguition of the rights of the crown to all
vessels and rargoes seized'befire hostilities. 7The Re-
beckah, 4, Rob. 227, and id. 230, note (a.) 'This exer-
cise of hostile right—of the summum jus, is so far, in-
deed, from being obsolete, that it is in-constant opera-
tion, and, in the present hostilitics, has been applied to
the property of the citizens of the United States. Of a
similar character, is the detention of American seamen
found in her service at the commencement of the war,
as prisoners of war ; a practice which violates the spir-
it, though not the letter, of Mugna Charta ; and, cer-
tainly, can, in equity and gond faith, find few advocates.
Of the right of Great Britain thus to svize vessels and
cargoes found in her poris on the breaking out of
war, I do not find any denial in authorities which arv
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entitled t6 much weight; and I, therefore, consider the BROWN

tule of the Jaw of natiens to be, that cvery such exercise Vs
of authority is lawful, and rests in the sound discretion v.sTATES.
of the sovereign of the nation. —eremee

The next question is, whether congress (for wifh
them rests the sovereignty of the mtxon as fo the right
of making war, and declaring its'limits and efccts)
have authorized the seizure of enewsies’ property aflrat
in our ports. ‘The act of 18th Jun, 1812, ch. 102, is
in very general terms, de claring war against Great
Britain, and authormm; the president to ewploy the
public forces to carry it info effect, Independent of
such express authority, I think that, as the executive of
the nation, he must, as an incident of the office, have a
right tu employ all the usual and customary meaus ac-
knowledged in war, to carry. it into cffect.  And there
being no_limitation in the act; it seems to follow that
the executive may authorize the capture of all envmies’
property, wherever, by the law of nations, it may be
Jawfully seized. In cases where no grant is made by
congress, all such captures, made under the avt: Sority
of the executive, must enure to the use of the govern-
ment. That the executive is not restrained from au-
thorizing captures on land, is clear from the provisiens
of the act. He may employ and actually has ewmployed
the land forces for that purpese; and no one has doubt-
¢d the legalivy of the conduct. That captures may be
made, within ocur own ports, by commissioned ships,
seems a natural result of the langnage——of the gener-
ality of expression in relation to the authority to grant
Ietters of marque and rprisal to private armed vessels,
whicl the act dees not confine o captures on the high
seas, and is supported by the known usage, of Greal
Britain in similar cases. It would be strange in-
decd, it the exccutive could not authorize or ratify a
capture in our own ports, unless by granting a commis-
sion to a public or private ship. I am nit Bold cnorgh
to interpose 2 limitation wheve congress have not cho-
sen to make one ; and I hold, that, by the act declaring
war, the o\emtxw may autlwnze all captures which,
by the modern law of nations, are permitted and ap-
proved. It will be at once perceived, that in this doc-
trine T do net mean to in-lude the right to cehfiscate
debts due to enemy subjects. This, though a strictly

VOL. VIIL 15
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BROWN national right, is so justly deemed odious in modern
0. hmes, and is sé generally discountenanced, that nothing
U.STATES. bat.an express act of congress would satisfy my mind
~re-—— that it ought to be included among the fair objects of
warfare ; more especially as our own government have
declared it unjust and impolitic. But if congress
should enact such a law, however much I might re-
gret ity I am not aware that foreign nations, with
whom we have no treaty to the contrary, could, on.the
footing of the rigid law of nations, complain, though

they might deem it a violation of the modern policy.

On the whole, I am satisfied that congress have au-
thorized a seizure and condemnation of enemy pro-
perty found in our ports under the circumstances of the
present case. And the executive may lawfully authe-
rize proceedings to cnforce the confiscation of the same
property before the proper tribunals of the. United
States. The-district attorney is, for this purpose, the
‘proper agent of'the executive and of the United States.
From the character and dutics of his station, he is
bound to guard the rights of the United States, and to
secure thelr interests. Whenever he choses to institute
proceedings on behalf of the United States, it is presum-
ed by, Courts of law that he haa'the sanction of the pro-
per authorities 5 and that presumption will avail, until
the executive or the leglslature disavow the praceedings,
and sanction a restoration of the property

I have taken up more time than I orxgmally intended.
in discussing the various subjects submittéd in the ar-
gument. An apology will be.found in their extraordi-
nary importance. 1f I shall have successfully shewn
that the principles of prize law, as admitted in ngland
and in the United States, have ‘the sanction of the prin-
ciples of public law and public jurists, I shall not re-
gret the labor that has heen employed, although, in this
particular case, I may pronounce an erroneous sentence.

I reverse the decree of the. district Court, and con-
demn the 550 tong of timher to the United States ; sub-
Jject, kowever, to the right of the owners of the Emulous
to a reimbursement of their actual charges and expen-
seg for the custody of the property, whic h I shall reserve
for further consideration s and I shall order the said
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property to be sold, and the proceeds brought into Court nBROWX
to abide the further order of the Court.” v.
U.STATES,

Such is the opinion which I had the honor to pro- ——-—u-

nounce in the Circuit Court ; and upon the most mature

reflection, I adhere toit. The argument in this-Court,

urged on behalf of the Claimant, has put in controver-

sy the same points which were urged before nte, But

as the opinion of this Court admits many of the princi-

ples for which I contended, I shall confine my addition-

alI remarks to stich as have begn overruled by my bre-

thren.

It seems to have been taken for granted in the argu-
ment of counsel that the opinion held in the Circuit
Court proteeded, in some degree, apon a suppesition,
that a declaration of war operates per se an actual con-
fiscation of enemy’s property. found within our territory.
To me this is a perfectly novel doctrines It was not
argued, on either side, in the Circuit Court, and cer-
tainly never received the slightest countenance from
the Court. I disclaim, therefore, any intention to sup-
port a doctrine which I always supposed to be wholly
untenable. I go yet further, and admit that a declara-
tion of war does not, of itself, import a confiscation of
enemies’ property within or without the country, on the
land or on the high seas. = The title of the cnemy is ndt
by war divested, but remains in proprio vigore, until a
Tiostile scizure and possession has impaired his title.
All that I contend for is, that a declaration of iar gives
aright to confiscate ¢nemies’ property, and enables the
power to whom the execntion of the laws and the pros-
eciition of the war are confided, to enforce that right.
f, indeed, there be 2 limpit imposed as 1o the extent o
which hostilitios may be carried by the executive, I ad-
rait that the exccutive cannot lawfully transcend that
limit 3 but if no such limit exist, the war may be, car-
ried on according to the, principles of the moderh law
of nations, aud vnforced when, and where, and on
what property the executive chooses.

In no act whatsoever, that I recollect, have congress
declared the confiscation of enemies® property. They
have authorized the president to grant letters of marque
and general reprisal, which he ‘may revoke and annul
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sRowN .at his pleasure : and even as fo captures actually mwae

0. under such commissions, no absolute title by confisca-

V.STATES. tion vests in the captors, until a sentence of condemna-

e tion. If, therefore, British property had come into our

ports since the war, and the president had declined to

issue letters of marque and reprisal, there is no act of

congress which, in terms, declares it confiscated and

subjects it to condemnation.  If, nevertheless, it be con-

fiscable, the right of confiscation results not from the ex-

press provisions of any statute, but from the very state

of war, which subjerts the hastile property to the dispo-

sal of the government. But until the title should be

divested by some overt-act of the government and some

judicial sentence, the property would unquestionably

remain in the British owners, and if a pea e should

intervené, it would be completely beyond the reach of
subsequent condemnation,

There is, then, no distincuion recognized by any act of
congress, between enemies® property which was within
our ports at the commencement of war, and enemies’
property found elsewhere, Neither are declared ipso
acto confiscated ; and each, as I contend, are merely
confiscable.

I will now consider what, in point of Iaw, is the ope-
ration of the acts of Congress made in rclation to the
present war.

The act of 48th June, 1812, ch. 102, declafes war to
‘exist between Great Britain and the United States, and
authorizes the president of the United States to use the
Iand and naval force of the United States to carry the
same into effect ;5 and furlher authorizes him to issue
letters of marque, &c. to privatc armed vessels, against
the vessels, goods and effects of the government of Great
Britain and the subjects thereok

The prize act of 26th June, 1812, ch. 107, confers the
power on the president to issue mstructions to private
armes vessels, for the regulation of their conduct, The
act of 6th July, 1812, ch. 128, authorizes the president
to make regulations, &c. for the support and exchange
of prisoners of wat. The act of 6th Juls, 1812, ch. 129,
respecting trade with the enemy, authorizes the presi-
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dent to grant passports for the ‘property of British sub-

jects within the liwits of the United States during the
space of six montls, and protects certain British pack-
ets, &c. with despateles, trem capture. The act of 3d
March, 1813, ch. 203, vests in the president the power
of retaliation for any violation of the rales and. usages
of civilized warfare by Great Britain.

T'lese are all the acts. which confer powers, or make
provisions touching the management of the war. In no
one of them is there the slightest limitation upon the
cxecutive powers growing out of a state of war; and
they exist, therefore, in their full and perfect vigour.
By the constitution, the executive is charged with the
faithful execution of the laws ; and the language of the
act declaring war authorizes him to carry it into effect.
In what manner, and to what extent, shall he carry it
into effect? 'What are the legitimate objects of the war-
farc which he is to wage ? There is no act of the legis-
lature defining the powers, objects or mode of warfare :
by what vule, then, must he be governed? I think the
only rational answer is by the law of nations as apylied
to a stafe of war. Whatever act is legitimate, whatev-
er act'is approved by the law, or hostilitics among ci-
vilized nations, such he may, in lis discretion, adopt
and exercise 3 for with him .the sovereignty of the na-
tion resis as to the execution of the laws. If any of
such acts are disapproved by the legislature, it isin
their power to narrow and limit the extent to which the
rights of war shall be exercised 5 but until such limit is
assigned, the executive must have all the right of mo-
dern warfare vested in him, to be exercised in his sound
discretion, or he can have non¢. Upon what principle,
I would ask, can he have an implied authority to-adopt
one and not another? The best manner of annoying,
injuring and pressing the enemy, must, from the nature
of things, vary under different circumstances ; and the
executive is responsible to the nation for the faithful
discharge of his duty, under all the changes of hostili-
ties.

But it is said that a declaration of war does not, of
itself, import a right to confiscate enemies’ property
found within the country at the commencement of war.
I cannot admit this position: in the extent in which it is

BROWN
Ve
U.STATES.

St ¥ pp——



450 SUPREME COURT U. 8.

zrRowN laid down. ' Nothing, in my judgment, is more clear

Ve

from authorjty, than the right to seize hostile property

U.sTATES, afloat in our ports at the commencement of war, 1t is

o ————

the settled practice of nations, and the modern rule of
Great Britain herself, applied (as appears (rom the affi-
davits in this very cause) to American property in the
‘present war 3 applicd, also, to property not mercly on
board of ships, but to spars floating alongside of them—
1 forbear, however, to press this point, because my opi-
-nion in the Ceurt below contains a full discussion of it.

It is also said that & declaration of war does not car-
ry with it the right to confiscate property found in our
couptry at the commencement of wav, because the con-
stitution itself, in giving congress the power « to de-
¢ clare war, grant lettérs of marque asnd reprisal, and
« make rules concerning captures on land and water,”
has clearly evinced that the power to declare war did
not, ex ¢i terminsrum, include a right to capture proper-
iy every where, and that the power to make rules con-
cerning captures on land and water, may_ wéll be con-
sidered as a substantive power as to captures of proper-
ty within our own territory. In my judgment, if this
argument prove any thing, it proves too much. If the’
Power to malie rules respecting captures, &c. be a suh-
stantive power, it is equally applicable fo all captures,
wherever made, on land ov on water. The terms of the
grant import no limitation as fo place; and I am not
-aware how we can place around them'a narrower limit
than the terms import. Upon the same construction,
the power fo grant letters of marque-and reprisal is a
substantive power ; and a declaration of war could not,
ol itself, authorize any seizure whatsoever of hostile
property, unless this power was called into exercise.
{ cannot, therefoie, yield assent to this argument. The
power to declare war, in my opinion, includes all the
powers incident to war, and necessary to carry it info
effect.  If the constifution had been silent as to letters
of marque and captures, it would not have narrowed
ihe authority of congress. 'The authority to grant
letlers of marque and reprisal, and to regulate captures,
are ordinary and nccessary incidents to the power of
declaring war. It would be utterly ineffectual without
them. - The expression, therefore, of that which is im-
plied in the very nature of the grant, cannot weaken the
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force of the grant itself. The words are.merely ex- nRrowws
planatory, and introduced ex abundanti caufelu. It  -v.
might be as well contended ; that the power ¢ to provide v.sTaTES.
and mamtam a navs,” did not include the power to
regulate and govern it, because there is in the constitu-
tion an express provision fo this effect. And yet I sup-
pose that no person would doubt that congress, inde-
pendent of such express provision. would Lave the
power to regulate aud govern the navy; and if they
should authorize the executive ¢ {o provide and main-
tain a navy,” it scems to me as clear that he must have
the incidental power to make rules for its government.
In truth, it is by no means unfrequent in the constitu-
tion to add clauses of a special nature-to geueral pow-
ers which embrace them. und to provide affivmatively
for certam powers, without meaning thercby to nega-
tive the existence of powers of 2 more general nature.
The power to provide ¢ for the common defence and
general welfare,” could hardly be doubted to include
the power ¢ to borrow money" the power %o coin.mo-
ney,” to include the power +to regulate the value there-
of 3 and the power ¢ to raise and support armies’ to
include the power ¢ to make rules for the government
and regulation” thercof. On the other hand, the affiu-
mative power ¢ to define and punish piraciés and felo-
nies committed on the high seas,” has never been sup-
posed to negative the right to punish other offences on
the high scas; and congress have actually legislated to
amore enlarged extent. I cannot therefore persuade
myself that the argument against the doetrine for whieh
T contend, is at all affected by any provision in the con-
stitution. )

—

The opinion of my brethren seems to adwmit that the
effect of hostilities is to confer all the rights which wax
confers ; aud it scems tacitly to concede, that, by virtue
of the declaration of war, the execative would have a
right to scize enemies’ property which should actually
come within our territory during the war. €ertainly
no such power is given directly by any statute. And
if the argument be correct, that the power to make cap-
tures on land or water must be expressly called into
exercise by congress; beforé the executive c4n; even
after war, enforce a capture and condemnation, it will
ke very difficult to support the concession. .Suppose a
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BROWN  British ship of war or merchant ship shonld now come
. within our ports, there is no statute declaring such
U.STATES. ship actually confiscated.  There is no cxpress au-
— thority either for the navy or army to make a capfure
of her 5 and although the executive might authorize &
private armed ship so to do, yet it would depend alto-
gether on the will of the owners of the ship, whether
they would s0 do or not. Can it be possible that the
txecutive has not the power to authorize such seizure?
And if he may suthorize & seizure by the army or navy,
why not by private individuals if they will volunteer for
the purpose ?

“The act declaring war has authorized the executive
to employ the land and naval force of the United Staies,
to carry it into effect.  When and where shall he carry
it iuto effect ? Congress have not declared that any cap-
turcs shall be made on land ; and if this be a substan-
tive power, not included in a declaration of war, how can
the executive make captures on land. when congress
have not expressed their will to this effect? The pawer
to cmploy the army and navy might well be exercised in
prevénting invasion, and in the commen d-fence, with-
out unnecessarily including a right to captare, if the
Fight to capture be not an incident of war: and upon
what ground, then, can the executlive plan and execute
furcign expeditions or foreign captures? Upon whatl
ground can he anthorize a Canadian campaign, or sieze
a British fort or territory, and occupy it by right of
capture, and conguest I am dtterly at a loss to per-
ceive, unless it be that the power to carry the war into
effect, gives every incidental power which the law of
nations authobizes and approves in a state of war, I
am at aloss to perceive how the powef exists, foseize and
capture enémy’s property which was without our terri-
tory at the commencement of the war, and not the pow-
er to scize that which was within our territory at the
same period. Neither are expressly given nor denied
(except as to private armed ships,) and how can either be
assumed except as an incident of war, acknowledged
upon national and public principles 2 It may be suggest-
ed that the executive, ¢ as commander in chief of the
armny and navy,’ has the power to make foreign con-
quests. But this is utterly inadmissible, if the right to
authorize captures resirdes as a substantive power in con-
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gress, and does not follow as an incident of a declara-
tion of war: and certainly the rights of the #comman-
der in chicf” must be restrained to such acts as ave al-
lowed by the Jaws, Besides, the same difliculty meeis
us here as in the former case; if his powers, as com-
mander in chief, authorize him to make captures with-
out the territory, why not within the territory 2

The acts respecting alien encmies and prisoners of
war, llave been supposed, even in a state of actual war,
to confer new powers on the executive. I canmot zccede
to the inference in the extent to which it is claimed. 1In
general, these acts may be deemed mere rogulations, of
war, limiting and directing the discretion of the ¢xecu-
tive; and it cannot be doubted that Congress had a per-
fect right to prescribe such regula ions. To regulate
the exercise of the rights of war as to enemies, docs nof,
however, imply th:t such riglis have not an indepen-
dent existen:e. Brsides, if is cl-ar that the act respect-
ing alien enemies applies only to aliens vesident within
the counntry ; and not to the property of aliens, who are
not so resident. I might answer, in the same mann r, the
argument. drawn from the act of 6th July 1812, ch. 129.
¢ %, and the act of 3d of March 1813, ch. 205.—But
even admitting that these acts did confer some new pow-
ers, still, as these powers do not resp-ct the present
case, [ cannotconsider them as affording even a legisla-
tive implication against the existence of the powcrs for
which I contend.

Tt has been supposed that my opinion assumes for its
bagis the position, that modern usige constitutes a rule
which acts directly on the thing itself by its own force,
and not through the sovereign power. Certainly I do
not admit this supposition. to be correct. My argument
proceeds upan the ground, thal when the' I-gislative
aunthority, to whom the right to declare war is confided,
has declared war in its most unlimited mznner, the exe-
cutive authority, -fo whom the execution of the war is
confided, is.bound to carry it into «flect. He has a dis-
cretion vested in him, as to the manner and extent 3 but
he cannot lawfully transcend the rules of warfare csta-
blished among civilized nations. " He cannot lawfully
exercise powers or authorize procecdings which the civ-
ilized world repudiates and disclaims. The sovereignfy
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BRoWNR as to declaring war and limiting its effects, rests with
2. the legislature. 'The sovereignty, as to its execntion,
U.STATES. rests with the president. If the legislature do not limit
—~~—-—= the nature of the war, alkthe regulations and rights of
general war attach uponit. I do not, therefore, contend
that modern ysage of nations constitutes a ruie acting
on enemies’ property, so as to produce confiscation “of
itself, and not thr ough the sovereign power: on the con-
-trary, I consider ehemics’ propcrty in no case whatso-
ever confiscated by the meye declavation of war; it is
only liable to be confiscated at the discretion of, the so-
vereign power having the conduct and execution of the
waw,  The modern usage of nations is resorted to mere-
iy as a lmitation of this discretion, not as conferring
the authorify to exercise it. The sovercignty to exe-
cute it is supposed already to exist in the president, by
the very terms of the constitution: and’I would again
ask, if this general power to confiscate enemies’ proper-
ty does not exist in ‘the executive, to be exercised in
his discretion, how is it possible that he can have au-
thority to seize and confiscate any encmies’ property
coming into the country since the' war, ‘or found in the
enemies’ territory ~—Yet I understood the opinion of
my brethren to proceed upon the tacit acknowledgement
that the exeiiutive hay seize and confiscate such proper-
ty, under the circumstances which I have stated.

On the whole, I am still of opinion that the judgment

of the. Circuit' Court was correct-and ought to be af-
firmed.

It is die, however, to myself to state, that, at the trial -
in the Circuit Court; it was agreed that the timber had
always been afloat on tide warters; aud the affidavit by
‘which it is proved to have rested on land at low tide,
was not taken until after the hearing and decision of
the cause,

In the opinion which I have expressed I am author-
Szed to state that I have the concurrence of one of my
brcthren.



